TIA Delegation Views on the Issue of Incorporation of the Project

1. Mr. Goode is unclear in his assertions about “intellectual property” (IP) in the contribution from ATIS.  Intellectual property is a broad subject and must be broken down to its constituent parts to understand the issues that may be involved.  For example, the issues involving patents are different from those related to copyright and different from issues involving trademarks.   
2. The partnership would not develop IP as was asserted by Mr. Goode; the members of the organizations would create IP.  The SDOs would not be creating IP. An SDO might own copyright in the documents produced, but copyright could be held jointly.  Trademarks could also be registered, if any, for the benefit of all. Patents would be held by the members.
3. Incorporation will not insulate the organizations from potential liability.  Incorporation in an instance where the principals maintain control and influence clearly creates an opportunity to pierce the corporate veil in a dispute. Corporation status is most effective with large companies verses small corporations (close corporations) in which the corporation has a small number of shareholders, limited assets, and recognition of separateness of the corporation from its shareholders would promote fraud or an inequitable result.

4. Each SDO likely has insurance for the activities it engages in and this new work should be added to the existing policies the SDOs have and maintain.  

5. Incorporation will increase costs and increase management overhead since a corporation requires a board, meetings of shareholders and members, audits and filings with government agencies.  In addition, incorporation of nonprofit is not as easy in the US as it was in the past.  Due to concerns of money laundering, terrorism and misuse of the status, incorporation takes time and is not guaranteed.

6. In short, incorporation is not a panacea to the issues of governance and risk associated with running a large multinational project. Incorporation would add an additional level of complexity and expense and risk would not be diminished. The project should have procedures and processes in place that would be the real backbone to a litigation defense.
7. Finally, incorporation presupposes the long-term existence of the relationship.  It is the goal of the SDOs to be fast and responsive to market conditions and needs and the work of the project could be achieved sooner rather later.
